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)
FILE: B-187469, B-187516, B-187557 DATE: Narch 11, 1977

MATTER (<! Wheeler Brothers, Inc.

DIREBT:

S4ncs protester does not advance any additional
‘facts or legal arguments which indicate that
eariier decision wvas arrpneous, prior Jecision
holding cancellation of aolicirltiun was prxoper
is affirmed.

. Whealay lrothare, Inc., has requeeted reconsideretion of our
dacision of November 11, 1976, which fouund that ‘cogent and. compalling
re 1gons existed to permit cancellstion of the iavitations in question
with resolicitation on the vasis of reviced terms sul conditionms.

.. The decision covered th:ee eepnrere iavitations for hids (1¥p),
feleh based or. a atanderdised Alr rorcn-uide fornnt which was nsed
n solicitiations for Contractor Automativa Parts Stores (COPARS).
TaCotter: Hotare.[gnc. (McCotter), objected, prior to tid opening,
to a paragraph. wtdch allowed the eon:reeting offieer to require
additional rrice liete eny::'ime. the neuprice listed (NPL) parts
exceeded 30 percent of totll sales for any 1 month: at the same
discount rate offered: 1n the o:isinal bid. After bld opening, but
prior to euurd. the solicitetiana'rere canceled and resolicited
under a ravised forwat which permits negotiation of the discount
rates applicable to any additional price liats.

We found the revised eolicitntion provided nnterielly different
ter-l -and conditions because it :ignificantly reduced the risk of
loss otherwiie assumed: by hiddere regerdingﬁthe dis:ounts applicable
to additionsl price lists required during tna contiact period.
Accordiagly, we datermined the contracting officer's actions in
canceling the IFB's wera proper.

Wheeler Brother's request for reconsideration is based on the
. followlng:
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1. The decision of November 11, 1976, misconstrued the Air Yorce's
reasoning for canceliug the procurements. The'Air Force based !
its dacision to cancel on the possibility of lower prices om
NPL parts because of an ability to negotiste discount terms for
there additioral lists. Only collacerally did it attempt to
axpand the scope of cowpstition.

2. The decision did not specifically address the poiat raised by
the protester that for a compellin; reason to exist, the prospect
of substantial savings must not he speculative.

3. Whecler Brothers remains of the viev that contrary v the Air
Yorce's surxise, bidders did not include coatingencies in their
bid prices o cover any anticipated "losses" bectauss of tha
inclusion of additional price lists at fixed discounts.

i, The agency comments to the conference held during our initial
contiideration of the protest set out the position that the inclusion
of additlonal prica lists of formarly NPL parts had a deterrent '
effect on competition. It reads in pertinemt part: !

"sithiationie da_dasiribed ‘above.could -and¥in
fart did prévent ‘potential contractors from:ientering
into competitioridue to the uncertainties anddunknowni.
Thue, we.were of .the opinion that the less chance there
is of COPARS contrdctors to:experience substantial non~
recoverable costs, the greater an opportug}ty-there is
to generate c¢ompetition. Moreover, we believed that a
savings to' the Government would occur through higher
digqountsign bida. Thls will be made possible by the
recent revision to the new COPARS contract format as
it providea for negotiated discounts on price lists
added after contract award." (Emphasis supplied.)

. N .
Even assuming, without décidins. that thg;@ir Force (as alleged by
Wheeler Brothers) only collaterally. uttewpted to expand the scope
of competition, CAO is obligated to;c¢omsider all relevant circumstances
including any which may égg-hnve péeg.con.idarod'initinlly,by the.
contracting officer., Jusnita H. Butne, 55 Comp. Gen. 587, 588 (1975),
75-2 CPD 400; Hercules-Demolition Corporation, B-186411, August 18, .
1976, 76=2 CPD 173. The agency's resxsons for cancellation are two-
fold; firat, full and adequate competition wan not obtained due to
the NPL schedules and second, savings to the Coverument werre possible
due to higher discounts on bids,
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'1th't“ltd to ‘the stifling effect on competition the possibility
of adding additional price lists on WPL parts could have had, the
agency statass:’

"The considarud impact on price that could
have occurred on the uew COPARS format prior to
the revision, wiich currently permits negotiation
for discount r.a added price 11-:-, can ba demon-
strated as follows: Assume iilsre were two Dempater
Duxpsters that required new hydraulic 11ift mechanisms
at a facility wnere parta for this equipment were not
initially price listed, The cost of those two units
could run to $6,000. If the COPARS contractor was
urchle to get a discount on thoae items, yet under
the contract, a price list had becn addad for the
subject equipment, -it is feasible ‘that the contrncnor
would incur.a sizeable loss and this. could’ cmrtninly
have. hnppanod 1f tha added 11.L vu.*plncodhunder a
-saction ofithe contract that had a‘higb dlscotnt rate.
-The ssmae could’ b:ppon in the Origtne® ﬁquipﬂant
Manufactured (GEH) area with Catapii sr Trag? arl
Assume ‘an Air ¥irce base had one’ nu~h tract,r,and
the COPARS ‘contractor hsd not pruvidcd a related
priLa ‘148t in his bid, +isn, subsaquent to award,
the® flcility received three additional usad: Catapillar
.ttactorl “from. aucther installation. , The’ lddition of a
cntnpillar pxice 1list,by the courracting officer could
have e detrincntul nffcct.‘~and the: contrscto; originally
provided a 20 percent discount on OEM, and with thn
add1tion of a Catapillar Tractor price list that may
providexfrun z¢ro to 10 percent discoun: to the contractor,
then 10 Lo 20 porcent discount of the costs gcnerated for
replnccnent parts ‘such as new tracks: -plus all of the
allocintcd tran.portution charges would- be borne by.
the contrtctor. On NPL parts, the Governmént- pays the
trnnsportation chnrgea but on price listed parts the
transportation charges sre paid by the contractor. Hence,
the adding of a price list plzces the burden'of payment
of traunsportation charges on the contractor aad in many
cases becomes a substantial portion of the price."
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The Air FYorce surmised that there akisted zot only a sitnation vhere
a contractor could bhe placed in a losc position, but that based on
prior COPARS experience such could occur quite frequently.

The affidavit of an executive of Whee. v “rothers stated the
fact that {'PL parts may become price listed . nd thus subject to the
percentage "discounts bid in other sections of the IFB is not & sub-
stintial conslderation for the bidder as the aiditfion of price lists
will occur very infrequently,

The requirement of additional price lists ouvcurs when NFL part
sales excewd 30 percant of the total szles. In this regard, the Air
Force stated that in June and July 1976 the voluma of NPL parta at
Pope Air Force’Basa (the same base used in Wheeler Brothera' affidavit)
wvas approximately 21 percent aud 48 percent. Purther, the curreat
contractor provided the figures at Pope AFB for August and September
1976 at 41 and 33 pearcemnt,

- Whealer Brothcrn contcndn, houuver. that thn NPL putnhales at
Pope Air rotce Bage during June and July of 1976 are not relevant
to the isuuu at hand as the NPL parts bought during those months were
under a COPARS contract format which did not reqrire the extensive
initial price’list coverage that the new format required, As & result,
Wheeler Brothers concludes that NPL psrts would, by definition, have to
be higher under the old format. Further, Hhcelnr Brothers points out
that recent NPL sales under thu formut here in issue during the months
of October, Novemher and December 1976 equaled only 24 percent at
Cannon Air Force Base.

With regard tc the allegation that the historical data obtained
under the old COPARS contract format is not relevant, the effect any
increagsed price list coverage may have nno NFL sales is speculative.
In fact, the current concractor contends that the vld and aswv COYARS
formatg are ideaticel with little if any change.

The fact that. after canc.llation events do not occur as anticipated

ig drrelevant to the reasonableness of the Zecision, which Eunt he judged
on the basis of information then available. At the time of'u&ncellation,

all available evidence seemed to indicate thut the NPL provislon would
be invoked in a significant number of cases. In fact, the a2gency had
estimated NPL sales to be over 37 percent at MacDill Air Force Base.
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rinllly. the pro:antar arguas’ thut it waw the Aix Force's position
at the conference that the inciusion of additional price lists would
most likely occur in comnection with original and squipment replacement
parts obtainable only from original equipment manufacturers (OEM) but
for which the bidder 4:d not provide price list coverage in its bid
(Item 1b of section E). The diszounuts bid for item 1b of Section E, OEM
parts, tended to bhe extremaly low and within the general range of 0-10
parcent,

It 1s well astablished that the deci{sions of our Office are dbased
upon the writtea record. See 40 C.P.R. part 20 (1976).4 Additionally, a
bid protest conference is not & formal hearing nor intcnded to be a
full—ucalt adversary proceading., See Julie Resesith Maboratorieq, Inc.,
55 Comp. Gen. 374,.389 (1975), 75-2 C¥D 232, The protaater's interpreta-
tion of what was sai? at the conierenca does not, without morc, establish
the fa-t nlle;ed evan though subnttted in writing. Notwithstanding the
ptoteuter'. contcn:ion to the contiary, the record before this Oifice
does (a0t indicate tiat most p-ice lists will be added under item 1b.
hﬂditionally. the protuster has not shown that where additional prize
‘iists aro required for items other than under {tem 1b, the contractors
will be atle to.get the same discounts for itews on the additionally
required price listu.

A8 ltqjcd in- our prior deciaion, -the decision of the aduinistra~-
tive agencyﬁwhcthtr or not to cancel uill aot be’ revarsed unleas shown
to be nrbittary and cnpticiou- or contrnry to law. We nra ‘not con-
vinced thit factual error has ‘baen shown which would require a different
reault than reached in our. prior decision. Tha historical data and
futurl ettilntes on KPL sales pointed to the situation where the
addition of price ligts would occur with some frequency. Wheeler
Brothers' argumnnta. however, do not go to the accuracy of the
data bdut rather its interpretation. In fact,® in ‘its request for
reconsideration, Wheeler Brothers has. -essentially;only sought
review of ntgunantn prevlously considered 1n deciding the case
originally. While the data may be said to be (apable.of suppnrting
another interpretation, we cannot ‘conclude that the agency's determina~
tion lacked & ressonable basis merely becauge Wheeler krothers feels
ite intorpretution ‘to_be more realistic., Based on the record before
our Office, the protastnr has not shown by clear proof that the agency
has abused ite discretion ir canceling the procurement.
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in reaching this conclusion, we do not nced to resolve the
protester’s contentions that the prospect of substantiocl saviogs on
reprocurement was speculatiye, Furthermore, we do not believe on the
baais of the record that Wheeler Brothers has demonotrated an error
of law in our earlier decivionm.

Accordirgly, our prior decision of Ncvember 11, 1976, is affirmed.

Acting Conptro{ﬁ' 13!!:’:1

’ of the United States J





